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SIXTH ANNUAL REPORT
OF THE STATE
PUBLIC INFORMATION ACT COMPLIANCE BOARD

The General Assembly created the State Public Information Act Compliance Board
(“Board”) in 2015 to review the reasonableness of fees greater than $350 charged under
the Public Information Act (“PIA”). Pursuant to § 4-1A-04(c) of the General Provisions
Article of the Maryland Code, the Board submits this annual report for the period July 1,
2020, through June 30, 2021 (FY2021).

This report contains a description of the Board’s activities during FY2021, including
summaries of the Board’s opinions, the number and nature of complaints filed with the
Board, and a brief discussion of the anticipated impact of House Bill 183 from the FY 2021
legislative session on Board operations going forward. In addition, although the law does
not provide an opportunity for the Public Access Ombudsman to submit a similar annual
report, the Board believes such a report is useful to understand the current state of extra-
judicial dispute resolution under the PIA. For this reason, the Board has included a report
from the Ombudsman as Appendix C to this report.

I.
ACTIVITIES OF THE BOARD

A. Responsibilities of the Board

The current duties of the Board include:

e Receiving, reviewing, and resolving complaints that a custodian of public
records charged an unreasonable fee that exceeds $350;

e I[ssuing a written opinion regarding whether a custodian has charged an
unreasonable fee and, if so, ordering that the custodian reduce the fee to an
amount the Board determines reasonable and refund the difference;

e Studying ongoing compliance with the PIA by custodians of public records; and

e Making recommendations to the General Assembly for improvements to the
PIA.

There are currently five members of the Board:

e John H. West, III, Esquire — Chair; citizen member — Expires 06/30/2022
(reappointed on 07/01/19 for a second term)
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e Deborah F. Moore-Carter — PIA knowledge/Maryland Association of Counties/
Maryland Municipal League nominee — Expired 06/30/2018 (holding over until
successor is named)

» Michele L. Cohen, Esquire — attorney member — Expires 06/30/2024
(appointed on 07/01/21)

e Darren S. Wigfield — citizen member — Expires 06/30/2022
(reappointed on 07/01/19 for a second term)

e Christopher A. Eddings — non-profit/open government/news media nominee —
Expires on 6/30/23 (appointed to fill vacancy on 8/14/20)

On May 3, 2021, Ren¢ C. Swafford, Esquire resigned just prior to the expiration of
her term on June 30, 2021. The Board thanks Ms. Swafford for her dedication and service
and wishes her well.

The Attorney General’s Office provides the Board with the services of counsel and
an administrator, posts the Board’s opinions and other Public Information Act materials on
its website, and bears the incidental costs of administering the complaint and review
process. The Board appreciates the excellent service it has received from the Attorney
General’s Office in the performance of these tasks. Specifically, the Board wishes to thank
Janice Clark, who serves as the Board’s administrative officer, and Assistant Attorney
General Sara Klemm, who serves as counsel to the Board.

The Board also extends its thanks to the Public Access Ombudsman, Lisa Kershner,
who is always willing to offer her assistance in matters over which the Board has no
jurisdiction and has also been effective in mediating fee disputes when jurisdiction
overlaps.

B. Processes and procedures

The Board adheres to the statutory process for receiving and handling complaints.
The Board’s procedures appear on the Board’s website, along with a description of the type
of information the Board finds useful for making its decision. The website also contains
tips for complainants and custodians to attempt to resolve an issue before submitting a
complaint to the Board.

Generally, complaints are received by Board staff at the Office of the Attorney
General and numbered based on the date received. Board counsel makes an initial
determination as to whether the complaint falls within the Board’s jurisdiction. If the
complaint involves an assertion of an unreasonable fee that exceeds $350, Board staff
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forwards the materials to the relevant custodian of records for a response. Once all
materials are compiled, the Board reviews them and determines whether to schedule a
conference with the parties or to decide the matter based on the materials provided. The
Board typically makes its decision within thirty days after the conference, if there is one,
or within 30 days after receiving all submitted materials, if relying solely on the
submissions.

When a complaint addresses only issues that are not within the jurisdiction of the
Board, the matter will be dismissed. For example, if a complainant challenges a custodian’s
denial of a fee waiver request, but does not assert that the fee itself is unreasonable, the
Board does not have the authority to consider the issue. On occasion, the Board will also
dismiss as premature those complaints that allege that a fee estimate is unreasonable.
Typically this occurs when the estimate is a broad range, rather than a precise figure based
on a breakdown of anticipated costs, and when the custodian has not demanded
prepayment. These kinds of complaints, and those that include multiple issues in addition
to the unreasonableness of a fee, often fall within the Public Access Ombudsman’s
authority to address. If the Board believes it does not have jurisdiction, and/or that the
complaint might benefit from mediation, it refers the complainant to the Ombudsman.

C. Complaint and Opinion Activities for FY2021

1. Statistics

» New complaints submitted to the Board: 21

* Complaints dismissed without opinion: 13
* Not within Board’s limited jurisdiction: 9
*  Withdrawn by complainant: 4

* Opinions issued during FY2021: 5
= Carryover from FY2020 complaints: 0
* Opinions requiring conference with the parties: 0

* Complaints submitted in FY2021 and still pending on 7/1/21: 3
2. Complaints Dismissed without an Opinion

As with FY2020, more than half the complaints received by the Board in FY2021
included issues other than the reasonableness of a fee greater than $350, which is the sole
issue within the Board’s jurisdiction. Some of these complaints were from complainants
who claimed that their request for a fee waiver should have been granted, rather than that
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the fee was unreasonable. Other complaints concerned untimely responses or allegations
that records were wrongly withheld, neither of which is within the Board’s jurisdiction.
Some of these complaints also included allegations that were both within and without the
Board’s jurisdiction—e.g., an allegation that a custodian both charged an unreasonable fee
higher than $350 and withheld records in error.

The following matters did not result in a formal opinion of the Board because they
were dismissed for lack of jurisdiction:

PIACB 21-02: Complaint concerned a fee estimate of $300-600; custodian’s
response indicated actual costs were less than $350.

PIACB 21-04: Complaint did not contain the complainant’s signature and was
therefore incomplete; complainant did not respond to request for signature.

PIACB 21-09: Complaint alleged that custodian’s response was incomplete;
complainant referred to Ombudsman.

PIACB 21-11: Complaint concerned a fee less than $350 and denial of a fee
waiver request; complainant referred to Ombudsman.

PIACB 21-17: Complaint concerned a fee less than $350; complainant referred
to Ombudsman.

PIACB 21-18: Complaint concerned denial of inspection; complainant referred
to Ombudsman.

PIACB 21-19: Complaint concerned custodian’s failure to respond to PIA
request; complainant referred to Ombudsman.

PIACB 21-20: Complaint alleged that custodian failed to provide all responsive
records; complainant referred to Ombudsman.

PIACB 21-21: Complaint concerned multiple agencies, some of which denied
inspection of records and some of which failed to respond to PIA request;
complainant referred to Ombudsman.

The following matters did not result in a formal opinion of the Board because they
were withdrawn by the complainant:
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PIACB 21-03: Complaint concerned fee higher than $350 and other issues
outside of the Board’s jurisdiction; resolved in mediation with Ombudsman.

PIACB 21-06: Complaint concerned fee higher than $350 and also involved
question of fee waiver; resolved in mediation with Ombudsman.

PIACB 21-07: Complaint concerned fee higher than $350 and was submitted to
both the Board and Ombudsman; resolved in mediation with Ombudsman.

PIACB 21-10: Complaint concerned a fee higher than $350 and denial of fee
waiver request; resolved in mediation with Ombudsman.

3. Complaints in which Board Issued an Opinion

When a complaint is clearly within the jurisdiction of the Board and ripe for review,
the Board will issue a written opinion. During FY2021, the Board issued five opinions, all
of which were decided on the basis of the parties’ written submissions.

The Board’s opinions for FY2021 appear on the Office of the Attorney General’s

website

at:  http://www.marylandattorneygeneral.gov/Pages/OpenGov/piaindex.aspx.

Summaries of the opinions appear in this report for ease of reference.

PIACB 21-01 (October 5, 2020)

Agency: Maryland Department of Transportation (State Highway
Administration) (“SHA”)

Issue: Complainant alleged that $836.59 fee estimate provided in a written letter
was unreasonable. SHA asked him to prepay the estimate for all email
communications between SHA employees and three specific email addresses
over a period of three years in some cases and four years in another.

Decision: Because the estimate was a precise figure based on a breakdown of
anticipated actual costs and SHA asked for prepayment, the Board could review
the estimate. The matter presented a new question of whether a discrepancy
between an oral estimate and a custodian’s written estimate is alone proof that a
fee is unreasonable. Though the Board found that early communications with a
custodian might be probative of reasonableness, here the final estimate was
found to be reasonable.


http://www.marylandattorneygeneral.gov/Pages/OpenGov/piaindex.aspx

Sixth Annual Report of the State Public Information Act Compliance Board 6

PIACB 21-05 (December 1, 2020)

Agency: Montgomery County Council (“County”)

Issue: Complainant requested review of $4,808.08 cost estimated by the County
to respond to his request for all emails that were sent or received by any email
account established or maintained by a specific council member. The County
requested prepayment.

Decision: The fee estimate was precise and based on a detailed calculation of
anticipated costs. Because the County asked for prepayment, the Board reviewed
the fee estimate. Upon review, the Board did not find the fee unreasonable.

PIACB 21-08 (December 1, 2020)

Agency: Washington County (“County”)

Issue: Complainant challenged a fee estimate of $1,000 to $1,500 to respond to
PIA request for a wide variety of records—e.g., pictures, photos, deeds, surveys,
drawings—that indicated that a particular road was either owned by the County
or not abandoned.

Decision: Because the fee estimate was a precise amount based on a detailed
breakdown of anticipated actual costs, the Board could review for
reasonableness. The Board did not find the fee estimate to be unreasonable given
the nature and breadth of the request.

PIACB 21-12 (May 27, 2021)

Agency: City of Brunswick (“City”)

Issue: Complainant challenged a fee of $950 assessed to respond to his PIA
request for certain communications between employees of the Brunswick Police
Department and specific individuals over a number of discrete time periods.

Decision: The Board found the fee unreasonable because it reflected
duplication of effort in that the city attorney, who is compensated at a rate 13
times that of staff, was asked to review material that was duplicative and clearly
non-responsive. Board ordered fee reduction of $195.

PIACB 21-13 (June 3, 2021)

Agency: Housing Opportunities Commission of Montgomery County (“HOC”)



Sixth Annual Report of the State Public Information Act Compliance Board 7

Issue: Complainant alleged that the HOC’s $496 estimated fee for responding
to a request for correspondence and other documents related to a particular HOC
commissioner candidate was unreasonable. HOC requested prepayment of
estimate that resulted from a detailed calculation of anticipated costs.

Decision: Although the Board found the estimated time expenditure generally
reasonable, it ultimately concluded that the portion of the estimate attributed to
a secondary review by another attorney was unreasonable and ordered a $62
reduction in fee estimate.

All three of the FY2021 complaints that were still pending on July 1, 2021, were
resolved with opinions issued by July 30, 2021. The Board will include summaries of those
matters in its next annual report.

1I.
2021 LEGISLATIVE SESSION AND IMPACT OF HOUSE BILL 183

A. 2021 Legislative session

House Bill 183 and Senate Bill 449 were introduced early in the 2021 legislative
session. These bills were substantially the same as House Bill 502/Senate Bill 590, both of
which failed to pass out of committee after the 2020 session was cut short by the Covid-19
pandemic. All of these bills were based largely on recommendations contained in the Final
Report on the Public Information Act (Dec. 27, 2019), which was published jointly with
the Public Access Ombudsman. Broadly speaking, the bills provide for a more integrated
extra-judicial dispute resolution process and expand the jurisdiction of the Board to resolve
a wider variety of disputes.

The Board submitted written testimony, signed by all of its members, in support of
both of the bills. Appendix A contains the Board’s written testimony and Chairman West’s
opinion editorial, co-authored with the Public Access Ombudsman, that urged passage of
HB 183/SB 449. In early February, Board member Darren Wigfield—along with the Public
Access Ombudsman—testified before the House Government Operations (“HGO”)
Committee in favor of HB 183. Shortly thereafter, Mr. Wigfield and the Public Access
Ombudsman also testified before the Senate Education, Health, and Environmental Affairs
(“EHE”) Committee regarding SB 449. In March, both committees issued reports of
“favorable with amendments.”

Both bills passed their respective chambers with unanimous support. EHE issued a
favorable report on the amended version of HB 183 at the end of March, and the Senate
passed the bill unanimously on March 30, 2021. The bill was enacted pursuant to Md.


https://news.maryland.gov/mpiaombuds/wp-content/uploads/sites/20/2019/12/Final-Report-on-the-PIA-12.27.19.pdf
https://news.maryland.gov/mpiaombuds/wp-content/uploads/sites/20/2019/12/Final-Report-on-the-PIA-12.27.19.pdf
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Const., art. II, § 17(c) on May 30, 2021, thus becoming law. It takes effect on July 1, 2022.
See 2021 Md. Laws, ch. 658. The new law, and its impact on the operations of the Board
and the Public Access Ombudsman, is described in more detail below.

Several other PIA-related bills were also introduced during the session, but only one
passed and became law. See 2021 Md. Laws, ch. 62. Senate Bill 178, which will take effect
on October 1, 2021, removes records related to administrative and criminal investigations
of alleged police misconduct from the ambit of GP § 4-311’s mandatory exemption for
personnel records. With the exception of records related to “technical infractions,” such
records are now classified as investigatory records subject to the discretionary exemption
found in GP § 4-351, meaning that inspection may be denied if a custodian determines that
inspection would be contrary to the public interest. A technical infraction is defined as “a
minor rule violation by an individual solely related to the enforcement of administrative
rules that: (1) does not involve an interaction between a member of the public and the
individual; (2) does not relate to the individual’s investigative, enforcement, training,
supervision, or reporting responsibilities; and (3) is not otherwise a matter of public
concern.” Records related to technical infractions remain personnel records and therefore
must be withheld. The new law also places certain redaction and notice duties upon a
custodian of records. Neither the Board nor the Public Access Ombudsman took a position
on SB 178. The Governor vetoed the bill, but the General Assembly overrode his veto prior
to the session’s adjournment.

B. Anticipated Impact of House Bill 183

When the new law goes into effect in July 2022, there will be several changes to the
way both the Board and the Public Access Ombudsman operate. Appendix B contains a
copy of HB 183 as enacted in Chapter 658 of the 2021 Maryland Laws. Some of the more
significant changes are as follows:

e Requesters and custodians seeking to resolve PIA-related disputes will first be
required to attempt mediation with the Public Access Ombudsman before
proceeding to Board review.

e Generally, the Public Access Ombudsman will have 90 days in which to mediate
a dispute before issuing a “final determination” that a dispute has either been
resolved or not resolved; this deadline can be extended upon mutual consent of
the parties.

e In addition to reviewing complaints that allege that a custodian has charged an
unreasonable fee of more than $350 , the Board will be empowered to review
and resolve complaints that allege that a custodian wrongfully denied inspection
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of a public record or failed to respond to a PIA request within applicable time
limits.

e The Board will also be charged with reviewing complaints from custodians that
allege that a “request or pattern of requests is frivolous, vexatious, or in bad
faith.”

e The Board will not have authority to review allegations involving denials of
requests for fee waivers, although the Public Access Ombudsman will continue
to have the power to mediate these disputes.

e A complaint to the Board will need to be filed within 30 days of receipt of the
Public Access Ombudsman’s final determination.

e If a complaint alleges erroneous denial of inspection of a public record, the
Board, in its discretion, will be able to ask the custodian to provide certain
information, including “a copy of the public record,! descriptive index of the
public record, or written reason why the record cannot be disclosed,” as well as
“the provision of law on which the custodian relied in denying inspection[.]”

e The Board must maintain the confidentiality of records or information provided
pursuant to its request, and the new law provides certain protections against
liability and waiver of any privileges that might apply.

e Along with its expanded jurisdiction, the Board will also have new powers
regarding remedies. Depending on the nature of the complaint and the Board’s
decision, the Board will have the ability to order that a record be produced, that
a custodian promptly respond to a PIA request and, in certain circumstances, that
a custodian who has not timely responded waive part or all of a fee. And, if the
Board finds that a request is frivolous, vexatious, or made in bad faith, its order
may state that a custodian may ignore the request or respond to a less
burdensome version.

The new law requires the Board to adopt regulations to carry out its powers and
duties under the PIA. The Board will work together with counsel to do so during the next
year.

!'If the complaint alleges that the custodian denied inspection under GP § 4-301(a)(2)(ii), which
precludes inspection where it would be “contrary to . . . a federal statute or a regulation that is
issued under the statute and has the force of law,” the custodian may not be required to produce
the record for Board review.
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C. Board recommendations for the 2022 Legislative Session

Given that substantial changes were made to the PIA during the 2021 legislative
session, the Board does not have any recommendations at this time for legislation that
would enact further changes during the 2022 legislative session.
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JOHN H. WEST, I, EsQ.
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Chair

CHRISTOPHER EDDINGS
DEBORAH MOORE-CARTER
RENE C. SWAFFORD, ESQ.
DARREN S. WIGFIELD

STATE OF MARYLAND
PuBLIC INFORMATION ACT COMPLIANCE BOARD

TESTIMONY IN SUPPORT OF HB 183
February 11, 2021
Health and Government Operations Committee

Dear Chair Pendergrass, Vice Chair Pena-Melnyk, and Members of the Committee:

On behalf of the Public Information Act Compliance Board (“Board”), we ask for a
favorable report on HB 183, which would provide the Board with comprehensive jurisdiction to
review and decide disputes about access to public records that cannot be resolved through
mediation with the Public Access Ombudsman (“Ombudsman”). We continue to believe that this
is a needed and necessary improvement to the current dispute resolution scheme provided by the
Public Information Act (“PIA”).

Established by legislation passed in 2015, the Board is an independent body comprising
five members who represent diverse interests and knowledge areas, including the media,
government, the bar, and the private citizenry. Though the first draft of the 2015 bill provided the
Board with the comprehensive PIA jurisdiction that HB 183 provides, its final form drastically
limited the Board’s authority by permitting it to review and decide only complaints about
unreasonable fees over $350 charged under the P1A. Since October of 2015, the Board has received
just 41 complaints that meet this narrow jurisdictional threshold.

By contrast, the Ombudsman’s program, which was created at the same time as the Board
and which involves purely voluntary, non-binding mediation, has received more than 1,153
mediation requests for all types of PIA disputes during the same time period. The vast majority of
these do not involve fees over $350, but instead cover allegations ranging from unlawful
withholding of records and untimely responses to overly broad or burdensome requests.

The Ombudsman makes every effort to resolve the disputes that come to her, but many are
not resolved through mediation, leaving frustrated requesters or custodians no alternative but going
to court. Because court is costly, time-consuming, and complicated, it is not an accessible remedy
for many PIA requesters—which means that those without the time and money litigation requires
have no real dispute resolution options available. These disputes simply go unresolved.

HB 183 addresses these unresolved disputes and enables the Board to fill the gap in a way
that enhances and compliments the important work of the Ombudsman. Notably, in those
comparatively rare instances where the Board’s jurisdiction does overlap with that of the
Ombudsman—i.e., where a requester complains that he or she has been assessed an unreasonable
fee over $350 for production of public records—mediation is often successful. Such anecdotal
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evidence suggests that expanded Board jurisdiction will enhance the effectiveness of the
Ombudsman program by providing the parties an incentive to work out their disputes in a more
informal, confidential setting. And, for those disputes that cannot be resolved through mediation,
the Board can provide an accessible and meaningful remedy.

We emphasize the practicality of the proposed changes. The pandemic has brought into
stark relief to extent to which disputes continue, despite significant changes to the way government
(and courts) go about conducting their business. When disputes about access to public records
arise, the Board has the ability to review and decide cases based on submissions and argument.
For those relatively few, more complex cases where a hearing or review of records might be
necessary, the Board is capable of holding video videoconferences with the parties or conducting
confidential records reviews akin to the in camera reviews done in court. Put simply, expanded
Board jurisdiction will provide timely, accessible, cost-effective, and meaningful resolution of PIA
disputes—during both pandemic and non-pandemic times.

Finally, the Board is equipped to take on an expanded caseload without any major changes
to its structure or operation. As described in the Final Report on the PIA,* which was published in
2019, we believe the Board’s increased caseload under HB 183 could be handled by two additional
full-time staff. This is a modest expenditure in exchange for a crucial addition to the PI1A dispute
resolution process and, ultimately, for improving transparency at all levels of State and local
government.

For all of these reasons, we urge a favorable report on HB 183.
Public Information Act Compliance Board

John H. West, Ill, Esq., Chair
Christopher A. Eddings
Deborah Moore-Carter

Rene C. Swafford, Esq.
Darren S. Wigfield

! The report is available here: https://news.maryland.gov/mpiaombuds/wp-
content/uploads/sites/20/2019/12/Final-Report-on-the-P1A-12.27.19.pdf.



https://news.maryland.gov/mpiaombuds/wp-content/uploads/sites/20/2019/12/Final-Report-on-the-PIA-12.27.19.pdf
https://news.maryland.gov/mpiaombuds/wp-content/uploads/sites/20/2019/12/Final-Report-on-the-PIA-12.27.19.pdf
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VANY Eﬁ@
STATE OF MARYLAND

PuBLIC INFORMATION ACT
COMPLIANCE BOARD

February 18, 2021

Ri ght now, transparency in government IS
trust and faith in the ability of government to act in their best interests and to protect their health
and welfare has diminished. If properly functioning and fairly enf or ce d, Mar yl and

Information Act can do much to restore that trust and faith.

I n Maryland, the “PIlIA” promotes government
right of access to records of Staastte caonsdt |aoncda |
Though the right to access records is subject to certain exceptions for confidentiality, privacy, and
privilege, the core of the PIA is a belief in the right of citizens to know what their government is
up to.

In 2015, the General Assembly made efforts to ensure that the PIA is functioning properly
and living up to its central promise of timely and cost-effective governmental transparency. At
the time, when disputes about access to public records arose, an aggrieved party could go to court
or, in some circumstances involving select State agencies, had the option of pursuing
administrative review through the Office of Administrative Hearings. Neither option was
particularly accessible or practical for parties without the time and money that litigation requires.
So, the General Assembly created two independent, extra-judicial options for resolving PIA
disputes. The first is the Office of the Public Access Ombudsman. The Ombudsman makes
efforts to resolve all sorts of PIA disputes, but can do so only on a voluntary and non-binding
basis. The second option is the PIA Compliance Board, an all-volunteer board of five members
representing a diversity of interests and knowledge areas. While the 2015 legislation originally
envisioned that the Compliance Board would have broad authority to consider the same variety
of PIA disputes that the Ombudsman does, it ultimately limited that authority to reviewing and
deciding only disputes over fees greater than $350 charged under the PIA. At the same time the
Legislature eliminated the authority of “OAH”
almost certainly did not intend to, the General Assembly actually cut back options for enforceable
review of PIA disputes.

Now, after nearly five years of operation, it is clear that neither the Ombudsman program
nor the PIA Compliance Board is working as efficiently or effectively as it could. While the
Ombudsman has broad jurisdiction to mediate all kinds of PIA disputes—from total failures to
respond to requests and denials of access to records, to unreasonably broad and repetitive
requests—the Ombudsman also lacks any enforcement authority and many cases exit the
mediation process unresolved and without any other practical, accessible avenues to pursue relief.
At the same time, the PIA Compliance Board does have enforcement authority, but only within
its extremely narrow fee-related jurisdiction. The net result of these extra-judicial dispute options
working in concert as currently structured is that there are many PIA disputes that never get
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